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May 1, 2009
David Ritchie

President of the Board of Directors

Bear Valley Water District
P.O. Box 5027

Bear Valley, CA  95223

Re:
Wastewater Treatment Plant Upgrade by Design Build
Dear Dr. Richie:

You asked if the Bear Valley Water District may use a design build contract to upgrade the wastewater treatment plant. Under the current law, it may enter into a design build contract provided that there is not some limitation imposed by the funding source. If Senate Bill 694, pending before the California Legislature passes, the District will be required to bid the project if the wastewater treatment plant upgrade is financed by money derived from taxes or assessments or bonds sold by the District.
Generally, California districts are required to let construction contracts by competitive bids. “The competitive bidding requirement is founded upon a salutary public policy declared by the [L]egislature to protect the taxpayers from fraud, corruption, and carelessness on the part of public officials and the waste and dissipation of public funds.”  Associated Builders & Contractors v. Contra Costa Water District, 37 Cal. App. 4th (Los Vaqueros ), citing the Supreme Court in Miler v. McKinnon (1942) 20 Cal. 2d 83, 88.

In the Los Vaqueros case, Contra Costa Water District entered into a project labor agreement for the Los Vaqueros reservoir project that limited bidding to union contractors. The court held the project labor agreement was valid. Contra Costa Water District did not have to award the contract to the lowest bidder. It could award it to the lowest bidder under the project labor agreement.  There are no bidding requirements for county water districts.  Contra Costa Water District is a county water district.  Because the Legislature has not enacted bidding requirements for county water district construction projects, the Contra Costa Water District is not required to award the contract to the lowest qualified bidder.  Unless the Legislature enacts bidding requirements for a district, the court will not impose bidding requirements on the district. Because the minimum bidding requirements must be strictly constructed, the courts will not extend them beyond the specific provision enacted by the Legislature. Los Vaqueros at page 471. 
The Local Agencies Public Construction Act in the California Public Contract Code lists over 60 water districts that are required to bid contracts.  See Public Contracts Code section 20930 and following.  Bear Valley Water District is a California water district. The Local Agency Public Construction Act does not list California water districts or Bear Valley Water District.   Bear Valley Water District is not required to let construction contracts to the lowest qualified bidder.
The Legislature has given relief to some agencies that are required to let contracts to the lowest qualified bidder. It permits some agencies to let design build contracts if they comply with statutory requirements. Cities may design build (Public Contracts Code §20175.20).  Counties may design build (Public Contract Code §20133). There is legislative activity concerning the ability to enter into design build contracts.  This year there are eight bills before the Legislature pertaining to design build contracts. 
There is no current legislation regulating design build contracts for California water districts. Because the Legislature has not restricted California water districts ability to enter into design build contracts, Bear Valley Water District may enter into a design build contract. See the Los Vaqueros case.  The courts will not impose bidding requirements where the Legislature has not acted. If there are no bidding requirements, it follows that there may be design build contracts. 
Design build contracts do not relieve the contracting agency from the other contracting requirements.  For example, the design build contract must comply with the prevailing wage requirement of the Labor Code. 

Design build contracts must have clear specifications and performance standards. The contracts should include the standard conditions usually contained in government construction contracts. There should be criteria so that those competing for the design build contract can compete on an equal footing. 
Notwithstanding the Legislature’s failure to enact requirements limiting California water districts’ award of   construction contracts, there may be other requirements that will require the District to let the contract to the lowest responsible bidder. If the District forms an assessment district, the District is required to award the contract to the lowest responsible bidder (Pubic Contracts Code § 20482).  Various funding sources may have specific conditions that require construction contracts to be let to the lowest qualified bidder. 
The District is currently pursuing a loan with F&M Bank in contemplation of a contract with Clean Filtration Technologies.  The Bank has due diligence requirements that have to be satisfied if there is a contract with Clean Filtration Technologies. The Bank wants to know its financial capacity, its technological ability to perform as expected, and its actual history of completion of projects of like and kind quality of the subject project.  The Bank may have other requirements that the Bank will have to explore. The Bank may need to determine if the Bank regulatory and tax requirements will permit a design build. These other requirements may require any loan to the District to be conditioned upon bidding requirements.  These are items that the Bank will have to determine. 
.

This year Senate Bill 694 is before the California Legislature.  If it passes, the District will be required to bid the project if the wastewater treatment plant upgrade is financed by money derived from taxes or assessments or bonds sold by the District.  If it passes, it will take effect on January 1, 2010. This means that if the District uses assessments to finance the wastewater treatment plant upgrade, the contract will have to be in place before the end of this year.   

Just because the District is not required to let contract to the lowest qualified bidder does not mean that the District may not let the contract to the lowest qualified bidder. Many districts that are not required to bid contracts go through the bidding process to preclude the appearance of impropriety.  The intent is to preclude criticism of ignoring the public policy to bid government contracts “to protect the taxpayers from fraud, corruption, and carelessness on the part of public officials and the waste and dissipation of public funds.”  An example is the Calaveras County Water District.  It is not required to bid contracts but by policy awards large contracts to the lowest qualified bidder. 
Very truly yours,
Michael F McGrew
Attorney at Law
cc:
Bill Perley
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